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SUMMARY 
 

Cable & Wireless Jamaica Ltd. (“C&WJ”) appreciates the Commission’s objective of 

protecting U.S. customers from harm resulting from anticompetitive “whipsawing”  conduct by 

foreign carriers against U.S. carriers.  However, it would be premature and unsupported for the 

Commission to intervene to address any issues that may have arisen, or may arise in the future, 

between the U.S. and Jamaica in connection with a Ministerial Order that requires Jamaican 

domestic carriers to collect a surcharge on incoming international traffic to fund the 

implementation of a newly-established universal service program.    

In this case, it is clear that (i) the Jamaican Government expressly imposed this 

surcharge; (ii) the Jamaican Government required that the surcharge be applied to international 

incoming minutes; and (iii) the dispute with the U.S. carriers arose only when the Jamaican 

domestic carriers moved to implement the Ministerial Order and the U.S. carriers declined to 

agree to pay the surcharge.  The Jamaican Government did not take any actions to directly or 

indirectly protect or strengthen the Jamaican domestic carriers in their business relations with 

U.S. carriers.  Hence, the situation in Jamaica did not involve any effort by the Jamaican carriers 

to “whipsaw” U.S. carriers or otherwise to force U.S. carriers to accept settlement rate increases 

against their will.  Moreover, C&WJ does not profit from the surcharge, and in fact, has lost, and 

continues to lose, substantial monies due to the surcharge.  C&WJ submits that the Commission 

has no basis for concern about possible “whipsawing”  conduct when the rate increase in question 

actually causes foreign carriers to lose money. 

Regarding the specific issues on which the Notice of Inquiry seeks comment –– 

• C&WJ does not believe that it would be appropriate for the U.S. to impose 
surcharges on a route-by-route basis in response to surcharges imposed at the foreign end.  
Such surcharges would appear to be retaliatory in nature rather than legitimate efforts to 
promote universal service or other lawful policy objectives in the United States.   
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• C&WJ believes that in cases where a foreign government imposes a universal 
service surcharge, and U.S. or other originating overseas carriers refuse to accede to the 
surcharge, suspension of service and/or termination may be deemed appropriate until the 
parties can resolve the issue.  It is not fair or appropriate to take the position that the 
foreign carriers should continue to terminate traffic for U.S. carriers when there is no 
agreement with the U.S. carriers about compliance with a government mandated 
universal service surcharge.   

• C&WJ urges the Commission to ensure that foreign carriers have a meaningful 
opportunity to participate in any Commission proceedings, taking into account the longer 
lead times that foreign carriers may require to learn about Commission proceedings and 
to arrange for fully-informed participation. 

• C&WJ urges the Commission to take a hard look at its existing benchmarks 
policy to determine the extent to which U.S. carriers have passed-through termination 
cost reductions to all classes of U.S. callers in the form of lower calling rates to Jamaica. 

In C&WJ’s view, the Jamaican Government’s decision to establish the surcharge does 

not create a sufficient basis for any rulemaking or enforcement actions by the Commission, nor 

does it constitute or pose any risk of anticompetitive actions by foreign carriers.  If the 

Commission believes that any country has taken actions in violation of its WTO commitments or 

other international treaty obligations, then the U.S. Government should raise those concerns in 

direct discussions between the two countries and, if necessary, by invoking multilateral dispute 

resolution mechanisms.  Should the Commission nonetheless believe that actions may be 

necessary and appropriate, such actions should not have the direct or indirect result of penalizing 

Jamaican domestic carriers for taking actions consistent with the mandates of the Jamaican 

Government. 
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COMMENTS 
 

Cable & Wireless Jamaica Limited (“C&WJ”),1 by its counsel, hereby submits these 

comments in response to the Commission’s Notice of Inquiry (“NOI” ) in the above-captioned 

docket.2  C&WJ’s comments generally are limited to addressing issues identified in the NOI that 

relate to recent developments in Jamaica.   

C&WJ appreciates the Commission’s objective of protecting U.S. customers from harm 

resulting from anticompetitive “whipsawing”  conduct by foreign carriers against U.S. carriers.  

However, C&WJ submits that it would be premature and unsupported for the Commission to 

intervene, either through the commencement of a generic rulemaking proceeding or otherwise, to 

address any issues that may have arisen, or may arise in the future, between the U.S. and Jamaica 

regarding the implementation of a universal service surcharge mandated by the Government of 

Jamaica.  In C&WJ’s view, the Jamaican Government’s decision to establish the surcharge does 

                                                 
1  Cable and Wireless Jamaica Limited (“C&WJ) provides domestic and international 

telecommunications services in Jamaica.  C&WJ is an 82% subsidiary of Cable & 
Wireless plc.  The other 18% is owned by the general public. 

2  Modifying the Commission’s Process To Avert Harm to U.S. Competition and U.S. 
Customers Caused by Anticompetitive Conduct, IB Docket No. 05-254, Notice Of 
Inquiry, FCC 05-152 (released Aug. 15, 2005) (“NOI” ). 
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not create a sufficient basis for any actions by the Commission, nor does it constitute or pose any 

risk of anticompetitive actions by foreign carriers.  To the extent that the Commission believes 

that Commission actions may be necessary and appropriate, such actions should not have the 

direct or indirect result of penalizing Jamaican domestic carriers for taking actions consistent 

with the mandates of the Jamaican Government.  If the Commission believes that any country 

has taken actions in violation of its WTO commitments, then the United States Government 

should raise those concerns in direct discussions between the two countries and, if necessary, 

invoke the appropriate WTO dispute resolution mechanisms.   

I . THE REQUEST FOR AN INCREASED RATE WAS SOLELY TO IMPLEMENT 
THE UNIVERSAL SERVICE SURCHARGE MANDATED BY THE JAMAICAN 
GOVERNMENT 

In April of this year, the Jamaican Ministry of Commerce, Science & Technology issued 

an order mandating that, beginning June 1, 2005, Jamaican domestic carriers collect a surcharge 

on all incoming international calls for the purpose of funding the implementation of a newly-

established universal service program.3  The surcharge amount, which is in addition to contracted 

termination rates,4 is $0.03 per minute on all incoming international calls terminating on fixed 

wire networks and $0.02 per minute on all incoming international calls terminating on mobile 

networks.5  

In early April 2005, immediately after being informed by the Ministry of the surcharge, 

C&WJ notified not only each applicable U.S. carrier but all other foreign carriers that the 

Ministry would be issuing an order mandating that C&WJ collect a surcharge on all incoming 

                                                 
3  See Ministerial Order (issued Apr. 19, 2005) (“Ministerial Order” ) and Annex to 

Ministerial Order (issued May 31, 2005) (“Annex” ) (attached hereto as Exhibit 1). 
4  See Ministerial Order at ordering clause 5.  (“Where rates are required to be cost-based, 

the levy shall be in addition to those rates”). 
5  See Ministerial Order at ordering clauses 1 & 2. 
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international calls and that, beginning June 1, 2005, the existing termination rates would be 

increased by the surcharge amount.6  C&WJ provided each U.S. carrier with a copy of the 

Ministerial Order and asked each overseas carrier to sign and return a copy of the notification 

letter to confirm acceptance of the change in rates.  Certain carriers subsequently informed 

C&WJ orally and in writing that they would not agree to pay the surcharge.  On June 1, 2005, 

C&WJ was forced to block circuits to five U.S. carriers who had informed C&WJ that they 

would not comply with the Government mandate to pay the surcharge.  The U.S. carriers 

subsequently agreed to pay the surcharges and most had service restored to Jamaica within a few 

days.7  No suspension of service has since occurred.  To date, no carrier has terminated relations 

with C&WJ as a result of the surcharge or the circuit blocking.  All U.S. carriers have made 

payment for traffic since June, inclusive of the surcharge. 

The NOI suggests that the circuit blocking in Jamaica may have been done with the 

implicit support of the government as a deliberate tactic to exert leverage over commercial 

negotiations for the purpose of forcing U.S. carriers to accede to the rate demands of Jamaican 

domestic carriers, including C&WJ.8  C&WJ respectfully submits that this suggestion is an 

inaccurate portrayal of the situation in Jamaica.  While it may be difficult in some cases to 

determine whether foreign carriers are acting of their own volition or pursuant to a mandate by 

their government, the situation in Jamaica is not one of those cases.   

In particular, the situation in Jamaica is not one where the Jamaican domestic carriers had 

been seeking to increase the settlement rate for international calls nor one in which the Jamaican 

                                                 
6  It would be incorrect to characterize the requested rate increase on the U.S.-Jamaica route 

as an increase in the “settlement”  or “ termination”  rate.  Given that the Jamaican carriers 
must hand over the surcharge in its entirety to the Jamaican government, it is more 
accurately viewed as a Government-imposed surcharge or tax. 

7  Circuits were blocked from June 1 to as long as June 8 for certain carriers.   
8  NOI ¶¶ 4-5. 
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government adopted a rule for the purpose of endorsing and supporting the bargaining position 

of the Jamaican carriers in settlement rate negotiations with U.S. carriers.  At the time the 

Jamaican Government adopted the surcharge, there were no settlement rate disputes between 

U.S. and Jamaican carriers.  What occurred was that the Jamaican Government exercised its 

sovereign right to require Jamaican domestic carriers to collect a surcharge on incoming 

international traffic to fund the implementation of a newly-established universal service program.  

C&WJ was bound by the law and its license to implement the Government imposed surcharge.  

No dispute occurred until the U.S. carriers declined to agree to pay the surcharge, thereby forcing 

C&WJ and other Jamaican carriers to cease terminating incoming international calls from those 

carriers.  The Jamaican Government did not take any actions to directly or indirectly “protect”  or 

“strengthen”  the Jamaican domestic carriers.  Hence, the situation in Jamaica is not accurately 

described as an effort by the foreign carriers to “whipsaw” U.S. carriers or otherwise to force 

U.S. carriers to accept settlement rate increases against their will.9     

A. The Ministerial Order Is Very Clear  that Jamaican Domestic Carr iers Were 
Required to Collect the Surcharge on International Incoming Minutes 
Received From All Overseas Car r iers 

The Ministerial Order clearly states how the Jamaican domestic carriers must collect the 

surcharge: 

The levy will be added to the [ ] contracted termination rates for 
international inbound calls payable by third parties to the Domestic 
Network Operators (‘Terminating Carriers’ ) and will be collected 
by those Terminating Carriers in accordance with the billing and 
payment terms of the prevailing interconnection or other 
agreements between the respective parties.  Where rates are 
required to be cost-based, the levy shall be in addition to those 
rates.10 

                                                 
9  There was never any negotiation between U.S. and Jamaican carriers about the amount of 

the increase.  The only question was whether U.S. carriers would agree to pay the specific 
surcharge mandated by the Jamaican Government. 

10  See Ministerial Order at ordering clause 5. 
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This is not a case where foreign carriers, of their own volition, sought to increase termination 

rates on the U.S.-Jamaica route.  In this case, it is clear that the Jamaican Government expressly 

imposed this surcharge on the international incoming service and required that the surcharge be 

collected by the Jamaican carriers from the originating overseas carriers.  Disputes with the U.S. 

carriers arose only when the Jamaican domestic carriers moved to implement the surcharge 

mandated by the Jamaican Government. 

B. C& WJ is Required Both by Law and I ts L icense to Implement the 
Ministerial Order Imposing the Universal Service Surcharge 

C&WJ is required both by law and its license to implement the Ministerial Order, which 

requires Jamaican domestic carriers to collect from originating overseas carriers a specified 

surcharge on all incoming international calls for the purpose of funding a newly-established 

universal service program.  The Ministerial Order makes clear that if the Jamaican carriers failed 

to implement the order this would be in violation of both the law and the terms of their licenses: 

Licensees are required to pay the levy in accordance with the terms 
of their Licence, and pursuant to section 38(d) of the 
Telecommunications Act 2000.  The manner of payment will be as 
prescribed above and failure to make the requisite Universal 
Service Contributions shall be deemed to be a breach of the 
Licenses issued under the Telecommunications Act 2000.11 
 

C. The Ministerial Order Contemplated Circuit Blocking in Cases Where the 
Surcharge Was Not Being Paid By The Or iginating Carr ier  

Given the clarity of the Ministerial Order and the Minister’s forewarning, it should not 

have surprised any U.S. carrier that circuits would be blocked if they refused to pay the 

surcharge.  In fact, all U.S. carriers had advance fair warning that suspension of the termination 

                                                 
11  See Ministerial Order at ordering clause 10; Section 38(d) of Jamaica’s 

Telecommunications Act (2000) provides that “ licensees shall pay the universal service 
levy in the prescribed manner.”    See also Annex 202 at term 4 (“Failure by any Licensee 
to make the requisite Universal Service Contributions shall be deemed to be a breach of 
the Licences issued under the Telecommunications Act, 2000”). 
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of international traffic would be appropriate in circumstances where a lawful surcharge was not 

paid.  First, the Ministerial Order contemplated that suspension of the termination of 

international traffic would be appropriate in cases where the originating foreign carrier declined 

to pay the surcharge, stating that: 

In the event that any party fails to pay a Terminating Carrier the 
necessary levy, the Terminating Carrier shall be entitled to suspend 
the provision of termination services in accordance with the 
approved procedure.12   
 

Second, in his response to a letter from certain U.S. carriers objecting to the surcharge, 

the Minister forewarned the U.S. carriers that the Jamaican providers would be forced to block 

circuits if the U.S. carriers refused to pay the surcharge.  The Minister stated that: 

Please bear in mind that any carrier who fails to comply with the 
Order is subject to suspension or termination of their licence, and 
the carriers are required to file reports with the regulator that will 
likely enable us to respond expeditiously to allegations of breach 
or non-compliance.  I t is therefore likely that carr iers who fail 
to secure rate changes before June 1, 2005 will block the 
international circuits in order  to ensure that their  licences are 
not placed at r isk.13 
 

Moreover, in his letter to C&WJ regarding the surcharge, the Minister reminded C&WJ 

that it was obligated to comply with the Ministerial Order and failure to do so would subject it to 

suspension or termination of its license.14   

                                                 
12  Ministerial Order at ordering clause 8.  C&WJ provided each U.S. carrier with a copy of 

the Ministerial Order soon after its release. 
13  Letter to Mary Hoberman, Director, International Public Policy, AT&T Wireless, from 

Phillip Paulwell, Minister, Ministry of Commerce, Science and Technology, Jamaica at 4 
(May 24, 2005) (emphasis added) (attached hereto as Exhibit 2). 

14  Letter to Camille Facey, Cable and Wireless Jamaica Ltd., from Phillip Paulwell, 
Minister, Ministry of Commerce, Science and Technology, Jamaica at 4 (June 1, 2005) 
(attached hereto as Exhibit 3). 



 

 7  
 

D. C& WJ Does Not Profit From the Surcharge 

The Commission should be aware that C&WJ does not profit from the surcharge.  C&WJ 

effectively acts as a collection agent for the Ministry.  Whatever has been collected from the 

carriers is paid to the universal service fund.  In fact, C&WJ has lost, and continues to lose, a 

substantial amount of money due to the surcharge.  C&WJ does not recover its administrative 

expenses of implementing the surcharge, and C&WJ is not in a position to “mark up”  the 

surcharge to obtain compensation for those costs – changes to the surcharge can only be made by 

the Government.15  C&WJ also loses money each month because the higher rates resulting from 

the surcharge have resulted in less traffic, due both to an increase in unlawful bypass and 

possibly a reduction in demand caused by the pass-through of the increase in payment for 

terminating calls to customers originating calls.  C&WJ has also suffered a significant loss of 

revenues from the traffic that normally would have been terminated during the period when 

circuits were blocked.  As a general matter, C&WJ submits that the Commission has no basis for 

concern about possible “whipsawing”  conduct when the rate increase in question actually causes 

foreign carriers to lose money.   

E. The Universal Service Surcharge Will, In Fact, Be Used in Jamaica to 
Promote Universal Service 

The universal service fund will be used to finance the establishment and promotion of 

Internet access throughout the country in schools, public libraries and post offices.  The program 

is designed to significantly increase the Jamaican population’s access to data services and the 

Internet with an overall goal of helping to eradicate inequality within the education system.16   

                                                 
15  Section 39(5) of Jamaica’s Telecommunications Act (2000) provides for the imposition 

of a universal service charge for the establishment of a universal service fund. 
16  See Black Britain, “Jamaica’s Incoming International Calls to be Charged,”   available at:  

http://www.blackbritain.co.uk/news/details.aspx?i=1481&c=caribbean&h=Jamaica's+inc
oming+international+calls+to+be+charged 
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In accordance with the Ministerial Order, the Jamaican Government created a special 

purpose company called the Universal Service Fund Company (the “Fund”) to collect, manage, 

and disburse funds.  The Fund’s Board of Directors is chaired by the Chairman of the Spectrum 

Management Authority (SMA).17  Board Vice President is the Ministry’s Permanent Secretary.  

Other members of the Fund’s Board include the chair of SMA’s Company finance committee, a 

local attorney, a representative of the Ministry of Finance and Planning, and two representatives 

jointly nominated by Jamaica’s domestic network operators.18  The statutory provisions 

governing universal service and the Fund’s organizational structure are designed to provide the 

Fund and the Ministry with sufficient oversight to ensure that the funds collected are used in the 

best interests of the Jamaican people.   

I I . IT WOULD BE PREMATURE AND UNSUPPORTED FOR THE COMMISSION 
TO INTERVENE TO ADDRESS ISSUES BETWEEN THE U.S. AND JAMAICA 
REGARDING THE IMPLEMENTATION OF THE UNIVERSAL SERVICE 
SURCHARGE 

C&WJ appreciates the Commission’s desire to study what procedures and mechanisms 

might be available to the Commission in cases where foreign carriers act in anticompetitive 

ways, either by whipsawing or otherwise, to the detriment of U.S. consumers.  In C&WJ’s view, 

the Jamaican Government’s decision to establish the surcharge does not create any risk of 

anticompetitive actions by foreign carriers. 

A. Rate Increases Mandated by Foreign Governments Should Not be Deemed 
Anticompetitive  

It is critical that the Commission not place into this category situations where the increase 

in rates is mandated by the foreign government.  In cases where a foreign carrier is complying 

                                                 
17  Government of Jamaica, Ministry of Commerce, Science and Technology, “Government 

Imposes Levy on Incoming International Calls,”  available at:  
http://www.mct.gov.jm/call_levy.htm. 

18  Id. 
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with a law, rule or order of its own government, there is no anticompetitive whipsawing or other 

conduct occurring.  Once a foreign government has prescribed or otherwise required a rate 

increase, that should remove the situation from the category of “whipsawing”  actions.  Any 

concerns that the U.S. Government may have about the validity or wisdom of the rate increase 

should be taken up directly with the foreign government involved or through multilateral 

institutions.   

B. The Commission Must Not Adopt A “ Shoot First and Ask Questions Later”  
Approach 

The NOI seeks feedback on the length of the pleading cycle associated with an action the 

Commission might take in response to alleged anticompetitive conduct by foreign carriers.19  

C&WJ is concerned that severely reducing the pleading cycle would effectively deprive foreign 

carriers and governments of their ability to participate or tell their side of the story.  The 

Jamaican situation should prove that if these Commission proceedings become the equivalent of 

ex parte actions at the behest of U.S. carriers, the Commission may be persuaded to take actions 

based on a flawed portrayal of what has occurred in the foreign country.  Hence, C&WJ urges 

the Commission to continue to act within reasonable standards of natural justice when addressing 

issues in this area.  At a minimum, C&WJ urges the Commission to make sure that foreign 

carriers have a meaningful opportunity to participate in any Commission proceedings, taking into 

account the longer lead times that foreign carriers may require to learn about Commission 

proceedings and to arrange for fully-informed participation. 

                                                 
19  NOI ¶ 9. 
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I I I . EVERY COUNTRY HAS THE SOVEREIGN RIGHT TO ADOPT LAWS AND 
RULES TO PROMOTE UNIVERSAL SERVICE  

In every case where a foreign country adopts a law, rule or order requiring a rate increase, 

then the Commission and the U.S. carriers should respect that rate increase.  This is true even if 

the U.S. Government believes that the rate increase violates the WTO Agreement or other treaty 

obligations.    

A. I f the Commission Believes that Any Country has Adopted a Universal 
Service Surcharge in Violation of its WTO Commitments, the Appropr iate 
Place to Raise That Concern is in Direct Discussions Between the Two 
Countr ies or  Through WTO Enforcement Mechanisms 

In C&WJ’s view, if the Commission believes that any country has adopted a rate increase 

in violation of its WTO commitments, the appropriate place to raise that concern is in direct 

discussions between the two countries, and, if necessary, by invoking WTO dispute resolution 

mechanisms.  The WTO Reference Paper gives each country the ability to take actions to 

promote universal service.20  If the U.S. Government takes issue with the universal service 

surcharge in Jamaica for whatever reason, it should raise its concerns directly with the Jamaican 

Government.21  In the event any such discussions are not fruitful, the remaining option available 

                                                 
20  Section 3 of the WTO Reference Paper Annex to the Fourth Protocol to the GATS 

Agreement on Trade in Services states: 

Any Member has the right to define the kind of universal 
service obligation it wishes to maintain.  Such obligations 
will not be regarded as anti-competitive per se, provided 
they are administered in a transparent, non-discriminatory 
and competitively neutral manner and are not more 
burdensome than necessary for the kind of universal service 
defined by the Member. 

21  In analyzing whether this surcharge is discriminatory in violation of the WTO Reference 
Paper, C&WJ submits that, at a minimum, the local taxes imposed on domestic calls (but 
not international calls) in Jamaica must be taken into account.  The Commission should 
not conclude that a surcharge imposed only on incoming international calls is facially 
discriminatory in violation of the WTO Agreement without conducting a fuller analysis 
of the contributions made by all types of traffic, both domestic and international, to the 
promotion of universal service objectives in the foreign country. 
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to the U.S. Government is the invocation of appropriate multilateral dispute resolution 

procedures.   

C&WJ urges the Commission to exercise caution when taking actions that might conflict 

with foreign laws, rules or orders, or that would place the U.S. and foreign carriers in the 

untenable position of having to comply with inconsistent orders from different countries at the 

same time.  As a preliminary matter, C&WJ is concerned that the Commission lacks the 

authority to subject foreign carriers to conflicting legal requirements.22  In the appeal of the 

Benchmarks Order, the U.S. Court of Appeals for the D.C. Circuit declined to confirm the 

Commission’s authority to adopt benchmarks that conflict with the regulations or rate 

prescriptions of a foreign regulatory authority.23  In any event, C&WJ would note that the 

Commission historically has sought to avoid the adoption of rules that conflict with the laws of 

foreign countries, and it submits that this practice is a sound policy in this situation as well.   

B. I t Would Not Be Appropr iate for  the U.S. to Increase U.S. Termination Rates 
by the Same Amount as the Universal Service Surcharge 

The NOI asks whether it would be appropriate to order U.S. carriers to charge foreign 

carriers an amount equal to what they are being charged.24  While the Commission has the same 

right as other regulators to impose surcharges on incoming international traffic to support 

universal service programs, C&WJ does not believe that it would be appropriate for the U.S. to 

                                                 
22  See, e.g., EEOC v. Arabian American Oil Co., 499 U.S. 244, 248 (1991) (the presumption 

that federal legislation applies only to the U.S. “protect[s] against unintended clashes 
between our laws and those of other nations which could result in international discord”  
quoting Foley Bros., Inc. v. Filardo, 336 U.S. 281, 285 (1949)); see also Smith v. United 
States, 507 U.S. 197, 204 n.5 (1993) (the presumption that federal legislation applies only 
to the U.S. also stems from “ the common-sense notion that Congress generally legislates 
with domestic concerns in mind”)). 

23  See Cable & Wireless plc v. FCC, 166 F.3d 1224, 1230 (D.C. Cir. 1999) (“we see no 
need to decide”  whether the Commission can adopt a benchmarks policy which “subjects 
foreign carriers to conflicting obligations”).  

24  NOI ¶ 13. 
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impose such surcharges on a route-by-route basis in response to surcharges imposed at the 

foreign end.  Such surcharges would appear to be retaliatory in nature rather than legitimate 

efforts to promote universal service or other lawful policy objectives in the United States.   

First, to the extent that the imposition of route-specific surcharges would lead to 

settlement rates that are not cost-based, such surcharges would be “unjust or unreasonable”  in 

violation of Section 201 of the Communications Act.  Second, any such action by the 

Commission would raise WTO concerns.  Regulatory actions should be non-discriminatory and 

consistent with the principles of transparency and procedural fairness in the WTO Agreement 

and other international agreements.  The imposition of a surcharge on the U.S.-Jamaica route in 

an amount equal to the surcharge imposed by the Jamaican Government – or indeed the adoption 

of any surcharge on the U.S.-Jamaica route designed to reduce the impact of the surcharge on 

U.S. carriers – would contravene U.S. commitments under the WTO Reference Paper, which the 

U.S. accepted without reservation.  In particular, the Reference Paper requires Members to 

ensure that interconnection is provided at cost-oriented rates that are transparent, reasonable, and 

having regard to economic feasibility. 

IV. IN CASES WHERE A FOREIGN GOVERNMENT IMPOSES A UNIVERSAL 
SERVICE SURCHARGE AND U.S. OR OTHER ORIGINATING OVERSEAS 
CARRIERS REFUSE TO ACCEDE TO THE SURCHARGE, SUSPENSION OF 
SERVICE AND/OR TERMINATION MAY BE DEEMED APPROPRIATE 
UNTIL THE PARTIES RESOLVE THE ISSUE 

The NOI seeks comment on whether there are any instances in which circuit blockages 

are appropriate.25  C&WJ would like to correct the record in this proceeding by noting that, 

contrary to certain language in the NOI, the Jamaican domestic carriers did not suspend 

termination of international traffic “as a negotiating tactic to obtain higher interconnection rates 

                                                 
25  NOI ¶ 8. 
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from U.S. carriers.” 26  There were no “negotiations”  in the commercial sense of that term for the 

simple reason that the Government mandated surcharge was not subject to negotiation.  Rather, 

the question was whether the U.S. carriers would comply with the Jamaican Government’s 

decision or not.  If not, then Jamaican carriers were obliged to protect themselves from the threat 

of revocation of their telecommunications licenses.  The issue that was discussed between 

Jamaican carriers and overseas carriers, including the U.S. carriers, was whether they would 

comply with payment of the Government mandated surcharge on international calls.  This was 

not a situation where the parties were in the middle of commercial rate negotiations.  Rather, the 

Jamaican carriers were obliged to vary their contract terms and conditions in light of a change in 

the law.  When the U.S. carriers indicated that they would not comply with the Government 

mandate to pay the surcharge, Jamaican carriers had no choice but to suspend the termination of 

international calls into Jamaica by blocking the circuits.  It is not reasonable to expect the 

Jamaican carriers to continue terminating calls for the U.S. carriers in these circumstances when 

there was no assurance that the Jamaican carriers would ever receive payment of the surcharge 

on the traffic by the U.S. carriers.   

C&WJ believes that in cases where a foreign government imposes a surcharge, and U.S. 

or other originating overseas carriers refuse to accede to the surcharge, it can reasonably be 

deemed appropriate for blocking to occur until the parties can resolve the issue.  It is not fair or 

appropriate to take the position that the foreign carriers should continue to terminate traffic for 

U.S. carriers when there is no agreement with the U.S. carriers about compliance with a 

government mandated universal service surcharge.   

                                                 
26  NOI ¶ 4. 
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A. In the Benchmarks Order, the Commission Imposed the Benchmarks Rules 
as a Direct Constraint on U.S. Carr iers, Not On Foreign Carr iers  

In the Benchmarks Order, the Commission adopted rules prohibiting U.S. carriers from 

agreeing with a foreign correspondent to a settlement rate above the relevant benchmark.27  The 

Commission determined that while the rules act as a direct constraint on U.S. carriers, they do 

not in any way constitute the exercise of jurisdiction over foreign carriers.28  In arguments before 

the D.C. Circuit in the appeal of the Benchmarks Order, the Commission argued that if the 

benchmark limits were not acceptable to a foreign carrier, then the foreign carrier had the right to 

decline to accept telephone calls from the U.S. and be free of the Commission entirely.29  C&WJ 

believes that a similar approach is instructive here.  U.S. carriers are required to comply with the 

surcharge mandated by the Jamaican Government only if they choose to send traffic to Jamaica.  

If the Government mandated surcharge is not acceptable to a U.S. carrier, then the U.S. carrier 

can decline to send traffic to Jamaica and terminate its direct relations with the Jamaican 

domestic carriers.  In situations where U.S. carriers decline to pay a surcharge mandated by a 

foreign government, there can be no expectation that foreign carriers will continue to terminate 

traffic for the U.S. carriers or to take responsibility for the surcharge that the foreign government 

has imposed on incoming international calls. 

                                                 
27  International Settlement Rates, Report and Order, 12 FCC Rcd. 19806, 19935 (¶ 279) 

(1997) (“Benchmarks Order” ). 
28  Id. 
29  Cable & Wireless plc v. FCC, No. 97-1612, Brief for Respondents at 27 (May 6, 1998). 
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V. DESPITE THE SIGNIFICANT SETTLEMENT RATE REDUCTIONS ON THE 
U.S.-JAMAICAN ROUTE, U.S. RETAIL RATES HAVE NOT DECREASED 
PROPORTIONATELY 

Since 2000, settlement rates on the U.S.-Jamaica route have fallen from $0.60 per minute 

to $0.026 per minute in 2005, representing a 96% rate reduction.30  In accordance with the goals 

of the Commission’s benchmarks policy and in light of the drastic reduction in the settlement 

rate, U.S. calling rates to Jamaica should have decreased significantly.  However, contrary to 

expectations, the drastic reduction in the settlement rate on the U.S.-Jamaica route has not 

resulted in proportionately lower calling rates for U.S. consumers.  According to Commission 

data, the average billed revenue per minute for calls to Jamaica in 2000 was $0.58.31  According 

to unofficial information, C&WJ believes that the current average billed revenue per minute for 

calls to Jamaica is in the range of $0.22 today, representing a 62% rate reduction from 2000.  

Despite the 96% settlement rate reduction, retail calling rates on the U.S.-Jamaica route have 

declined only 62% with the benefit of the differential accruing to the U.S. carriers.  This has 

harmed C&WJ as the higher U.S. retail rates have caused lower traffic volumes and reduced 

terminating revenues on the route.   

The Commission made a commitment when it established the benchmarks policy that it 

would monitor the pricing behavior of U.S. international carriers and take appropriate actions if 

termination cost reductions were not being fully passed through on a route-by-route basis.32  

C&WJ urges the Commission to take a hard look at its existing benchmarks policy to determine 

                                                 
30  On January 1, 2001, the benchmark settlement rate of $0.19 per minute became effective 

for calls to Jamaica.  Jamaica was granted authority for International Simple Resale (ISR) 
in 2001. 

31  Federal Communications Commission, International Bureau Report:  Trends in 
International Telecommunications Industry (September 2005) at Table 9. 

32  Benchmarks Order, 12 FCC Rcd. at 19931 (¶ 272). 
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the extent to which U.S. carriers have passed-through termination cost reductions to all classes of 

U.S. callers in the form of lower calling rates to Jamaica. 

VI. CONCLUSION 

For the reasons discussed above, C&WJ submits that the actions taken by the Jamaican 

carriers should not be categorized as whipsawing and that due consideration be given to foreign 

carriers’  obligations to observe and obey local laws, regulations and policies.  Accordingly, 

C&WJ urges the Commission to avoid mandating or recommending any action that would result 

in penalizing foreign carriers for taking actions consistent with the laws, rules and policies 

adopted by their respective governments.  

 Respectfully submitted, 
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